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The applicant has prayed for direction upon the
respondents for refixation of pay of the applicant after quashing
of order of fixation of pay dated April 4, 2008 by the Block
Development Officer (BDO), English Bazar, Malda.

The applicant retired from service on December 31, 2009
from the establishment of BDO, English Bazar, Malda. The pay
of the applicant was refixed by the BDO, English Bazar, Malda
by issuing order on April 4, 2008. The applicant was directed to
refund an amount of Rs.3,95,371/- drawn by him in excess of
salary by order dated November 25, 2008 issued by the BDO,
English Bazar, Malda. The applicant approached this Tribunal
by filing OA 580 of 2010, praying for refund of Rs.3,95,371/-,

which was deducted from the retiring gratuity and other
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retirement benefits on the ground of excess payment of salary.
On May 10, 2011, the Tribunal disposed of OA 580 of 2010 by
directing the State respondents to refund Rs.3,95,371/- to the
applicant without quashing the order of refixation of pay. The
subsequent order dated August 6, 2013 was issued by the
Secretary to the Government of West Bengal, Department of
Water Resources Investigation and Development for refund of
Rs.3,95,371/- to the applicant.

Having heard Learned Counsel for the applicant, Learned
Counsel for the State respondents and the Departmental
Representative of the respondent A.G., West Bengal, we find
that the order of refixation of pay of the applicant by the BDO,
English Bazar, Malda on April 4, 2008 has attained finality as the
said order was not specifically challenged by the applicant in OA
580 of 2010 when he prayed for refund of Rs.3,95,371/-
deducted from gratuity and other retirement benefits on the
ground of excess payment due to mistake in fixation of pay on
earlier occasion. The prayer of the applicant in the present
application for setting aside the order of refixation of pay by the
BDO, English Bazar, Malda on April 4, 2008 is barred by the
principle of constructive resjudicata. Since the applicant has
received Rs.3,95,371/- in spite of excess payment of the said
amount due to mistake in fixation of pay on earlier occasion
without challenging specifically the order of refixation of pay
made by the BDO, English Bazar, Malda on April 4, 2008 in OA
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580 of 2010, we are of the view that the applicant is not entitled

to get any relief in the present application.

As a result, the present application is dismissed.

(S.K. DAS) (R. K. BAG)
MEMBER(A) MEMBER (J)

Rajib
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